REPORT OF THE PORTFOLIO COMMITTEE ON AGRICULTURE, RURAL
DEVELOPMENT AND LAND ADMINISTRATION; ECONOMIC DEVELOPMENT,
ENVIRONMENT AND TOURISM ON THE NATIONAL ENVIRONMENTAL
MANAGEMENT LAWS FIRST AMENDMENT BILL [B13B-2012]

1. INTRODUCTION

The Speaker of the Mpumalanga Provincial Legislature referred the National Environmental
Management Laws First Amendment Bill [B13B - 2012] (the Bill) to the Portfolio
Committee on Agriculture, Rural Development and Land Administration; Economic
Development, Environment and Tourism (the Committee) in accordance with Rule 185 of the
Rules and Orders of the Mpumalanga Provincial Legislature.

The Committee was tasked to consider the Bill and report back to the House with a mandate
to empower the Permmanent Delegate in the National Council of Provinces (NCOP) to
negotiate on behalf of the Province of Mpumalanga in processing this piece of legislation.

2. BACKGROUND

The National Environmental Management Laws Bill [B13 - 2012] was tabled in Parliament in
January 2012 and subsequently referred to the National Assembly (NA) Portfolio Committee
on Water and Environmental Affairs. The National Department of Environmental Affairs
(DEA) briefed the Portfolio Committee on B13 — 2012 on 14 February 2012. Thereafter, a
series of national public hearings were conducted on 21, 22 and 28 August 2012.

The NA Portfolio Committee, after clause by clause deliberations with the DEA, took a
decision to split the NEMLA Bill into two separate bills. The first bill is the National
Environmental Management Laws First Amendment Bill [B13B — 2012] (the Bill) which seeks
mainly to amend the NEMA: Biodiversity Act, 2004 and give effect to the regulations thereof.
The second bill, which is the National Environmental Management Laws Second Amendment
Bill, will deal with the amendments to the NEMA Act, 1998.
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The Bill was then referred to the National Council of Provinces (NCOP) Select Committee on
Land and Environmental Affairs in terms of Section 76 (1) of the Constitution of the Republic
of South Africa (the Constitution) which requires participation of the provinces in a bill that is
before Parliament. On 26 February 2013, the DEA briefed the Select Committee on the Bill.
Subsequently, the NCOP Chairperson referred the Bill to the provincial legislatures for
consultation with the public and other stakeholders.

3. OBJECTIVES OF THE BILL
The Bill seeks to amend five (5) environmental management Acts:
(1) National Environmental Management: Biodiversity Act, 2004 (NEMA: BA) so as to:

Amend certain definitions and to define certain words and expressions;

To revise the objectives of the act to emphasize the need to protect the ecosystemn

as a whole, including species which are not targeted for exploitation;

%  Torevise the purpose of chapter 4 to provide for the regulation of threatened and
indigenous species to ensure that the utilization of these species are done
in an ecologically sustainable manner:;

% To effect certain textual amendments to the provisions on protection of species;

% To address some of the regulatory gaps within the permitting system;

% To faciltate the implementation of self-administration;

% To extend the functions of the scientific authority to include assisting with
species to which an international agreement regulating international trade applies;

% To revise the purpose and application of chapter 6;

% To revise the provisions on the bio-prospecting fund; to insert a provision to allow
for the domestic or subsistence use of indigenous biological resources;

% Torepeal the appeal provisions;

% To provide for circumstances under which a permit application or permit may be deferred,
refused, cancelled or suspended:;

%  To extend the powers of the Minister to make regulations;

% To add offences and penalties; and

£

% To provide for the Minister to declare amnesly in certain circumstances;

g

(2) National Environmental Management: Air Quality Act, 2004 (NEMA: AQA) so as to
align the penalties with other specific environmental management Acts;

(3) National Environmental Management: Waste Act, 2008 (NEMA: WA) so as to
provide for the textual amendment to the definition of waste;

(4) National Environment Management Laws Amendment Act, 2008 (Act No. 14 of
2008) so as to correct an incorrect citation: and

(5) National Environmental Management: Protected Areas Amendment Act, 2009 (Act
No. 15 of 2009) so as to correct an incorrect citation; and to provide for matters
connected therewith.
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4. METHOD OF WORK
The Committee interacted with the Bill as follows:

a. The Speaker referred the Bill to the Committee on 11 March 2013 for consideration.

b. The Committee was briefed on the Bill on 20 March 2013 by the Permanent Delegate
representing Mpumalanga in the NCOP, assisted by senior officials from the TOPS
Regulations (Threatened or Protected Species) and CITES (Convention on
International Trade in Endangered Species of Wild Fauna and Flora) Directorate of
the National Department of Environmental Affairs (DEA).

¢. The Committee invited the Environmental Services Chief Directorate and the Legal
Services Directorate of the Department of Economic Development, Environment and
Tourism (DEDET); the Mpumalanga Tourism and Parks Agency (MTPA) and the
Legal Services Directorate of the Department of Agriculture, Rural Development and
Land Administration (DARDLA) to be part of the briefing and to submit written
comments on the Bill.

d. In terms of Section 118 (1) of the Constitution, the Committee resolved to hold public
hearings in all three districts of the Province in order to interact with the public,
communities and relevant stakeholders.

e. Subsequently, the Committee considered its draft report and negotiating mandate on
[B13B-2012] on 23 April 2013.

5. BRIEFING BY THE NCOP

Hon MP Sibande, the Permanent Delegate to the NCOP, briefed the Committee on the Bill.
The delegation from the National Department of Environmental Affairs (DEA), namely Ms
Magdel Boshoff (TOPS and CITES Directorate) and Mr Milton Ntwana (Legal Services) then
proceeded to present and explain to the Committee the key amendments proposed by the
Bill and the implications thereof.

The Honourable Member highlighted the following main points for the Committee’s attention
during the briefing:
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a. The main objectives of the Bill are to amend existing environmental laws so as to
enhance their implementation and thus improve biodiversity management and
environmental management as contemplated in the NEM: BA (2004); the NEM: AQA
(2004) and the NEM: WA (2008).

b. The Bill held particular significance for traditional health practitioners, with respect to
traditional knowledge, culture and use of plants and animals for traditional purposes.

¢. The Committee’s attention was drawn to the fact that the Bill is silent about the
ongoing harmful effects which mining activities in the Province are having on arable
land, food security and water bodies. Lake Chrissiesmeer in the Gert Sibande District
was cited as an example of a water body which has been badly affected and the
resultant negative impact that this had on tourism development in the area.

d. The Honourable Member highlighted to the Committee that if the monitoring of
compliance with laws is generally a challenge, then the monitoring of compliance with
environmental laws is an even greater challenge, since many citizens and
institutions either plead ignorance thereof or take these laws for granted. Therefore, in
order for environmental laws to be effectively implemented and adequately enforced,
requires awareness-raising activities and education on environmental legislation and
related matters at the community level and in particular, amongst young people.

5.1. Interaction by the Committee during the briefing

The Committee welcomed the briefing by Hon Sibande and the delegation from the DEA. The
Honourable Members of the Committee interacted with the Bill by raising the following
concerns, comments and clarity-seeking questions:

a. The Committee agreed with the point that the Bill held significance for traditional
health practitioners in particular. Therefore the Committee noted that the Traditional
Healers Organization (THO) was an important stakeholder to be consulted in the
process of considering the Bill, as regards matters of compliance with environmental

legislation in rural communities and other semi-urban and urban areas.

b. With regard to the NEM:BA (2004) the Committee noted that the essence of the
amendments to this act is to fast track the implementation of its regulations, which
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includes the permit issuing system and the alignment of the appeal process for
environmental offences to be in line with Clause 43 of the NEMA Act, 1998.

c. The fast tracking of regulations was endorsed by the Committee, as the intended
purpose of passing the plethora of NEMA bills since 2004 becomes self-defeating if

these laws are not put into effect to serve their purpose.

d. The Committee emphasized the importance of the Province being empowered to
regulate environmental matters pertaining to the Province. It was noted that the Bill
seeks to empower the MEC responsible for environmental matters to authorize the

issuing of permits.

e. The Bil's proposed amendment to ‘“revise the objectives of the (NEMA: BA) to
emphasize the need to “protect the ecosystem as a whole’ was highlighted by the
Committee as an obligation enshrined in the Constitution of the RSA.

f. The amendment to chapter 4 of the NEMA: BA was welcomed by the Committee as a
great benefit, as it aims to strengthen provisions for the ‘regulation of threatened and
indigenous species to ensure that the utilization of these species is done in an
ecologically sustainable manner”. The Committee reiterated that the rich biodiversity
of Mpumalanga is the Province's flagship tourism attraction and must be protected at
all costs; cognisance was taken of, amongst others, the recent spate of white rhino
poaching in the Province and the ongoing exploitation of indigenous fauna and flora.

g. The alignment of penalties incurred under the NEMA: AQA ‘“with other specific
environmental management Acts” was also welcomed; the Committee has always
asserted that penalties for air pollution offenders in the Province should be very

severe and should be in line with the level of the offence.

h. The Committee had no immediate objections to the proposed amendment to the
NEMA: WA, since the textual amendment of the definition of “waste” should not
necessarily pose a threat to the management of environmental health hazards in
communities, public sector and private sector caused mainly by illegal dumping and
the illegal disposal of various kinds of hazardous waste matter.

i. The Committee emphasized that when environmental laws are passed, there is a
concurrent urgent need for both the public and the private sector to introduce, and in
some cases, maintain or intensify effective public education and awareness
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programmes. Therefore, the passing of environmental laws must go hand in hand
with increased public access to information on the various legislations, various types
of threatened and protected species, the meaning of listed and non-listed activities in
terms of environmental and biodiversity conservation, intemational agreements that
South Africa has signed, related country targets and timeframes, as well as the
importance of a sustainable environment for future generations.

6. PUBLIC INVOLVEMENT PROCESS

The Committee facilitated public involvement on the Bill as follows:

a. Stakeholders invited to the public hearings included the following:

» Nkomazi Local Municipality

e Emakhazeni Local Municipality

e Govan Mbeki Local Municipality

» Parliamentary Constituency Offices in the above-mentioned local municipalities
* House of Traditional Leaders

e Traditional Healers Organisation

¢ South African Biodiversity Institute

b. The Committee published an invitation to the public hearings and a call for public
comments on the Bill, which appeared in the following publications that ensured
coverage of the entire Province during the week of 19 — 26 March 2013:

¢ Mpumalanga News

e Mpumalanga Mirror

Khanyisa Weekly
Nkomazi Minutes

c. The Bill was also available to the public and interested stakeholders via the Mpumalanga

Provincial Legislature website www.mpulea.qov.za
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6.1. Written Comments on the Bill

Written comments were received from the following stakeholders and have been
incorporated into this Committee report for ease of reference:

¢ Department of Economic Development, Environment and Tourism
e Mpumalanga Tourism and Parks Agency

e Department of Agriculture and Land Administration

e South African Veterinary Council (SAVC)

¢ Traditional Healers Organisation (THO)

6.1.1. Input by the Department of Economic Development, Environment and Tourism
(DEDET) and the Mpumalanga Tourism and Parks Agency (MTPA)

The Committee considered the written comments on the Bill, noting that the DEDET had
participated in the MINTECH and MINMEC deliberations on the Bill and was fully in support of
the proposed amendments as being constructive. Furthermore, the DEDET welcomed:

= the proposed amendments to the NEMA:BA in that they address the short-comings in
the existing Act by removing ambiguities in its interpretation;

= the consideration given in the Bill that the NEMA:BA should also protect the rights of
vulnerable indigenous communities:

< the fact that the Bill took a tougher stance towards dealing with environmental
offenders in terms of the NEMA:BA, who try to circumvent the law and thus exploit the
country’s threatened and vulnerable biological heritage;

= the proposed amendment to the NEMA: AQA which should enhance its enforcement
by aligning the various penalties for violation of environmental laws governing air
pollution, as contemplated in other specific environmental management acts; and

- the proposed revision of the definition “waste” in the NEMA: WA which should
enhance compliance by waste management operators’ by removing
misunderstandings about what constitutes waste and clarifying which operators
require a waste activity management license. Furthermore, the DEDET pointed out
that revising the definition of “waste” could avoid costs for the State in terms of

litigation action against operators labeled as non-compliant.
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6.1.2. Inputs by the Department of Agriculture, Rural Development and Land
Administration (DARDLA)

The DARDLA made a written submission to the Committee on the Bill, which included their
comments on the written input from the South African Veterinary Council (SAVC).

The main concern raised to the Committee’s attention was the implications of the proposed
amendments for the Veterinary Services Directorate. The Committee noted that the DARDLA
supported the opinions expressed by the registrar of the South African Veterinary Council,
especially that in terms of the NEMA: BA, those veterinarians who do not have a permit to
conduct a “restricted activity” are prohibited from treating injured, sick or orphaned animals —
simply because they do not have a permit to conduct these activities. The DARDLA pointed
out that the process to obtain pemits can take very long.

The DARDLA also indicated that the Mpumalanga Veterinary Services does engage in the
restricted activities listed in the NEMA: BA for disease control purposes, for example,
necropsies and samples collection, handling and testing of lions and leopards for suspicion of
diseases such as tuberculosis or rabies. The DARDLA is therefore also bound to the

requirement for a permit to handle these species and/or specimens.

= In addition, the DARDLA proposes that “veterinary service” in the NEMA: BA (2004)
should be further defined to include:

o Treatment of sick animals;

e Emergency euthanasia;

e Necropsies;

* Specimen collection from sick animals and carcasses:

e Specimen handling;

« Storage for laboratory testing to determine cause of disease or death; and
e Bio-banking.

The DARDLA further raised the need to develop an exact mechanism which can address the
implementation of disease control actions according to the Animal Diseases Act, 1984 by
State veterinarians to allow for early response to disease emergencies, while at the same

time protecting any threatened or protected species or ecosystems.
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6.1.3. South African Veterinary Council (SAVC)

= The Committee received and considered written comments from the SAVC on the
Bill's proposed amendments to the NEMA: BA (2004) in relation to the implications for

the veterinary profession.

After examining the submission from the SAVC, the Committee noted the following important
proposals made by the SAVC for inclusion/consideration in the Bill:

a. Capturing and/or catching of and exercising physical control over a listed species with
the sole purpose to render a veterinary service should not be regarded as a restricted
activity for which a permit is required; or

b. The veterinary profession should be exempted from the requirement to obtain permit if a
listed species is captured and/or caught and physical control exercised over it with the
sole purpose to render a veterinary service;

c. The amendment to Section 56 of the NEM: BA should include not only threatened or
protected species, but any specie that requires management in an ecologically
sustainable manner, so as to prevent them from becoming a listed species in future;

d. The amendment to Section 59 of the NEM: BA which proposes to include a requirement
for the registration and regulation of “persons, institutions, other facilities or operations”
is too wide and does not make it clear exactly which persons, institutions, other facilities
or operations are to be regulated and the activities they are to perfom. The essence is
that such persons who are registered should not be allowed to perform veterinary
procedures if they are not professionals registered with the SAVC;

e. The amendment of Section 88 of the NEM: BA and the inclusion of Section 93(1)(b)
contemplate respectively the deferring of the issuing of a permit and making provision
for the suspension of a pemit if the applicant/permit holder is under investigation for
either the contravention or failure to comply with the provisions of the Act.

f. The SAVC raised a concem that the kind of investigation and the time frame for the
completion of the investigation is not specified in the Bill, therefore applications should
not be deferred or suspended if the purpose of the restricted activity is to render a
veterinary service only; and

g. The proposed amendments to Clause 32 of the NEM: BA, which relates to offences,
should contain clearly defined separate offences in order to fully achieve the
purposes of the proposed amendments, the main proposal being to make it an offence
for a person to be involved in a restricted activity but not physically carry it out. The
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